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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 16, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A SUITCASE 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of revocation of a tariff classification ruling letter. 


SUMMARY: Pursuant to Section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1), as amended by section 623 of Title VI (Customs Mod- 
ernization) of North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat 2057), this notice advises interested par- 
ties that Customs is revoking PD 817537, dated December 20, 1995, a 
ruling pertaining to the tariff classification of a suitcase with an outer 
surface of embossed plastic. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 1, 1999. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Classification Branch (202) 927-1031. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On November 11, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 45, proposing to revoke Port Decision 
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(PD) 817537 concerning the classification of a suitcase. Comments 
were requested on the correctness of the revocation. No comments were 
received 

In PD 817537, dated December 20, 1995, concerning the tariff classi- 
fication of a suitcase with an outer surface of embossed plastic, the prod- 
uct was erroneously classified under subheading 4202.92.4500 of the 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA) as a travel bag with outer surface of sheeting of plastic. The correct 
classification for the product should be under subheading 4202.12 of 
the HTSUSA as a suitcase “with an outer surface of plastics or of textile 
material.” 

Pursuant to Section 625 (c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat 2057), this notice advises interested parties 
that Customs is revoking PD 817537 pertaining to the classification ofa 
suitcase with an outer surface of embossed plastic. 

HQ 962028 revoking PD 817537 is set forth as the “Attachment” to 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1)). 


Dated: December 14, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 14, 1998. 


CLA:2 RR:CR:TE 962028 MBG 
Category: Classification 


Tariff No. 4202.12 
Mr. Scott D. NoE 


TOWER GROUP INTERNATIONAL 
821 2nd Avenue, #1400 
Seattle, WA 98104-1476 


Re: Tariff classification of a suitcase for Skyway Luggage; Revocation of Ruling PD 
817537. 


DEAR Mr. NOE 

On December 20, 1995, Customs issued PD 817537 to your company on behalf of Skyway 
Luggage, regarding the tariff classification of a suitcase with an outer surface of embossed 
plastic. The suitcase was originally classified under subheading 4202.92 of the Harmonized 
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Tariff Schedule of the United States Annotated (HTSUSA). Upon review, Customs has de- 
termined that the suitcase was erroneously classified under subheading 4202.92. The cor- 
rect classification for the product should be under subheading 4202.12 of the HTSUSA 
based on classification as a suitcase “with an outer surface of plastics or of textile materi- 
a 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of PD 817537 was published on November 11, 1998, in the Customs 
BULLETIN, Volume 32, Number 45. 

Facts: 

The item under review is a pullman style suitcase. The sample measures approximately 
22” x14” x7” in size. The suitcase has an outer surface of embossed non-rigid plastic; it is 
permanently attached to a unit with plastic wheels and telescopic handle for pulling. The 
interior is equipped with tie down straps and the cover has a net area with zipper access. 
The exterior has two compartments with zipper closures. 


Issue: 
Whether the suitcase is more specifically classifiable as under subheading 4202. 12.2050 
HTSUSA, rather than in subheading 4202.92.4500, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Subheading 4202.12 covers 
“Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, and similar con- 
tainers * * *.” (emphasis added). 


When this product was originally reviewed by Customs an error occurred during classifi- 
cation at the subheading level. Subheading 4202.92, provides for “Travel, sports and simi- 
lar bags, with an outer surface of sheeting of plastic or of textile materials.” Since the 


suitcase is eo nomine provided for by subheading 4202.12, it is classifiable under that tariff 
provision. For tariff purposes, a suitcase is not considered to be a travel or similar bag. Ac- 
cordingly, subheading 4202.92 does not describe the instant merchandise. 

The samples submitted are being returned to you under separate cover. 

Holding: 

This ruling revokes PD 817537 and classifies the suitcase under subheading 
4202.12.2050 HTSUSA, which provides for trunks, suitcases, vanity cases, and similar 
containers, “with an outer surface of plastics,” with duty at the rate of 20 percent ad valo- 
rem. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(e)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CHEF’S JACKET AND PANTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (PL. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking a ruling letter pertaining to the tariff classifi- 
cation of a chef’s jacket and pants. The merchandise is a unisex chef’s 
jacket and pants consisting of 65/35 polyester/cotton blend and 50/50 
polyester/cotton blend, respectively. The jacket is double breasted, with 
long sleeves, a left breast pocket and a Mandarin collar, with a wider 
opening at the front of the neck. The pants, of a traditional check design 
worn by chefs, are designed with two slash pockets, a patch pocket at the 
back and belt loops. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 1, 1999. 


FOR FURTHER INFORMATION CONTACT: Gail A. Hamill, Textiles 
Branch (202) 927-1342. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On November 11, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 45, proposing to revoke New York ruling 
letter (NY) 801738 concerning the classification of a chef’s jacket and 
pants. Comments were requested on the proposed revocation. No com- 
ments were received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (PL. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking a ruling letter pertaining to the tariff classifi- 
cation of a chef’s jacket and pants. 

In NY 801738, dated September 12, 1994, the merchandise in issue 
was classified under subheading 6211.43.0091, Harmonized Tariff 
Schedule of the United States Annotated, HTSUSA, as track suits, ski- 
suits and swimwear; other garments; of man-made fibers, other. 

It is now Customs position that the chef’s jacket described above is 
properly classified under subheading 6206.40.3030, HTSUSA, of man- 
made fibers, other, other, other, women’s, and that the chef’s pants are 
properly classified under subheading 6204.63.3510, HTSUSA, as 
women’s trousers of synthetic fibers. 

Customs is revoking NY 801738, in order to classify this merchandise 
under subheadings 6206.40.3030 and 6204.63.3510, HTSUSA. HQ 
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960332, revoking NY 801738, is set forth as the “Attachment” to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: December 14, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


j 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, December 14, 1998. 
CLA-2 RR:CR:TE 960332 gah 
Category: Classification 
Tariff No. 6206.40.3030 and 6204.65.3510 
DALE GROSS 
ESCOMA WORKWEAR, INC 
12 Channel Street, Suite 603 
Boston, MA 02210 


Re: Revocation of classification ruling NY 801738; chef’s jacket and pants from South 
Africa; headings 6211, 6204 and 6206, HTSUSA; garments not protective clothing. 
DEAR Mr Gross 

This is in regard to New York ruling (NY) 801738 that was issued to you on September 
12, 1994, which addressed the tariff classification of a chef’s jacket and pants under the 
Harmonized Tariff Schedule of the United States, Annotated (HTSUSA). We have re- 
viewed this ruling in light of the publication of Headquarter’s Rulings (HQ) 9599974 and 
959817 of April 7, 1997, and 960333 of September 24, 1997. Based upon these rulings, we 
have determined that (NY) 801738 is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 801738 was published on November 11, 1998, in the Customs 
BULLETIN, Volume 32, Number 45 


Facts: 

In NY 801738, Customs classified a unisex chef’s jacket and pants consisting of 65/35 
polyester/cotton blend and 50/50 polyester/cotton blend, respectively. The jacket is double 
breasted, with longsleeves, aleft breast pocket and a Mandarin collar, with a wider opening 
at the front of the neck. The pants, ofa traditional check design worn by chefs, are designed 
with two slash pockets, a patch pocket at the back and belt loops. 

Issue: 

Whether the garments are properly classifiable in heading 6211, HTSUSA, which pro- 
vides for, inter alia, other garments not more specifically provided for elsewhere, or in 
headings 6206, women’s blouses and shirts and 6204, which provides for, inter alia, 
women’s trousers? 

Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
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GRI 1 provides that classification is determined according to the terms of the headings and 
any relative section or chapter notes. Merchandise that cannot be classified in accordance 
with GRI 1 is to be classified in accordance with subsequent GRI, taken in order. 

Heading 6211, HTSUS, provides for, in relevant part, other garments. The Explanatory 
Notes to 6211 indicate, by reference to heading 6114, that heading6211 includes protective 
clothing. Customs has considered the meaning of protective clothing and has determined 
that the phrase indicates garments of a kind that have special design features or unique 
properties that distinguish them from other garments that are not used for protective pur 
poses. HQ 959136 and HQ 959974, for example. The chef's jacket and pants provide the 
wearer with the coverage of any outerwear, but have no protective design features or prop- 
erties, as we now construe those terms. Therefore, they are more specifically provided for 
at GRI 1 in headings earlier in the chapter. 

Garments which cannot be identified as either men’s or women’s garments are to be 
classified in the headings covering women’s garments. Chapter 62, note 8. The jacket and 
pants do not meet the definition of an ensemble, because they are made up of different fab 
ric with different fiber content. See Chapter 62, note 3(b) 

The chef's jacket is not described as having features which would distinguish it as a jack- 
et rather than a shirt worn outside the waistband, in terms of its features, detailing or no- 
tions, within the tariff meaning of the term jacket. Therefore, the upper body garment is 
more properly classified in heading 6206, asa blouse or shirt. It is composed of a 65/35 poly- 
ester/cotton blend, and by virtue of section XI, subheading note 2(A) and chapter 54, note 1, 
is classified as of man-made fibers. Heading 6204, HTSUS, provides for in pertinent part, 
women’s trousers. These trousers are made of a 50/50 polyester/cotton blend and are clas- 
sified as synthetic trousers. Section XI, subheading note 2(A) and chapter 54, note 1(a) 


Holding. 


The subject chef’s jacket is classified in subheading 6206.40.3030, HTSUSA, of man- 
made fibers, other, other, other, women’s. The applicable general column rate of duty is 27.9 
percent ad valorem and the quota category is 641. The chef’s trousers are classified in sub- 
heading 6204.63.3510, HTSUSA, as women’s trousers of synthetic fibers. The applicable 
general column rate of duty is 29.7 percent ad valorem and the quota category is 648 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
you check, close to the time of shipment, the Status on Current Import Quotas (Restraint 
Level), an issuance of the U.S. Customs Service, which is updated weekly and is available at 
your local Customs office. NY 801738 is revoked. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 

NY 801738, dated September 12, 1994, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Slip Op. 98-147) 
Goss GRAPHICS SYSTEM, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 96-10-02314 
[Plaintiffs’ motion for judgment on the agency record is denied and case is dismissed. ] 
(Decided October 16, 1998) 


Kirkland & Ellis, (Kenneth G. Weigel) for Plaintiff Koenig & Bauer-Albert, AG, and 
KBA-Motter Corp.; Shearman & Sterling, (Thomas B. Wilner, Jeffrey M. Winton, Michael 
J. Chapman) for Plaintiffs MAN Roland Druckmaschinen AG and MAN Roland Inc.; Step- 
toe & Johnson LLP (Richard O. Cunningham, Edward J. Krauland, Daniele J. Plaine, 
Eric C. Grimm), for Plaintiff Mitsubishi Heavy Industries; Perkins Coie LLP (Yoshihiro 
Saito) and Farkas & Manelli (Richard Toikka) for Plaintiff Tokyo Kikai Seisakusho, Ltd. 

Lyn. M. Schlitt, General Counsel, James A. Toupin, Deputy General Counsel, Neal J. 
Reynolds, Office of the General Counsel, U.S. International Trade Commission, Randi 
Rimerman Serota, Commercial! Litigation Branch, Civil Division, Department of Justice, 
for Defendant. 


Wiley, Rein & Fielding, (Charles Owen Verrill, Jr., Alan H. Price, Leslie Johnson Pujo) 
for Goss Graphics Systems, Inc., Defendant-Intervenor. 


OPINION 


POGUE, Judge: This action is before the Court on Plaintiffs’ motions 
for judgment on the administrative record pursuant to USCIT Rule 
56.2. Plaintiffs Koenig & Bauer-Albert AG and KBA-Motter Corp. 
(“KBA”), MAN Roland Druckmaschinen AG and MAN Roland Inc. 
(“MAN Roland”), Mitsubishi Heavy Industries, Ltd. (“MHI”) and To- 
kyo Kikai Seisakusho, Ltd. (“TKS”), respondents in the underlying in- 
vestigation, seek review of the final determination of the US. 
International Trade Commission (“ITC” or “Commission”), in Large 
Newspaper Printing Presses and Components Thereof, Whether As- 
sembled or Unassembled, From Germany and Japan, Inv. Nos. 
731-TA-736 & 737, USITC Pub. No. 2988 (Aug. 1996)(“Final Deter- 
mination”). Specifically, Plaintiffs challenge the ITC’s determination 
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try in the United States producing large newspaper print- 
LNPPs”) is threatened with material injury by reason of 
m Germany and Japan that are sold at less than fair value 
[he German Plaintiffs also challenge the Commission’s de- 
to cumulate imports of LNPPs from Germany and Japan for pur- 

ts material injury and threat of material injury analysis.“ 

BACKGROUND 

LNPPs are presses that are designed to print major daily papers for 
rge metropolitan newspapers. LNPPs are capable of producing tens of 
nds of newspapers per hour. They have a long life-expectancy and 
‘ly reliable. LNPPs are individually designed to meet 
h newspaper’s requirements and require sophisticated engineering, 
sramming and manufacturing capabilities. Their design, construc- 

n and installation generally require long-term contracts covering all 
aspects of sale, delivery and construction. 

In its determination, the ITC found that there was a single domestic 
industry, consisting of all LNPP producers of the domestic like product. 
Included in the domestic industry were Goss, the petitioner in the un- 
derlying investigation, as well as three LNPP producers that are owned 
or controlled by foreign LNPP manufacturers 


STANDARD OF REVIEW 
In reviewing the Commission’s determination, the Court must sus- 
tain a final determination unless it is “unsupported by substantial evi- 


dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(1994). 
DISCUSSION 
I. CUMULATION 
In making its injury determination, the ITC may “cumulate”—.e., 

consider the impact of imports from more than one country on the do- 
mestic industry—only if those imports “compete with each other and 
with domestic like products in the United States market.” Section 771 of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1677(7)(G)(i),(H)(1994). 
In order to satisfy this prov ision, the ITC must determine that “a rea- 
sonable overlap of competition” exists between imports from different 
countries. Wieland Werke, AG v. United States, 13 CIT 561, 563, 718 F. 
Supp. 50, 52 (1989). “Completely overlapping markets are not re- 
quired.” Id. 

German Plaintiffs argue that the ITC’s cumulation decision was 
premised on the finding that during the investigation period, “‘the Ger- 
man producers submitted final bids in direct competition with one or 
both of the Japanese producers on sales of LNPP press lines * * * ac- 


case filed separate actions challenging certain aspects of the Final Determination. The ac- 
ier Consol. Court No. 96-10-02314. Accordingly, the case caption represents the lead con- 
roceeding. 


s have not taken a position with respect to the cumulation arguments made by the German 
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counting for [a significant percentage] of the total final contract value of 
all LNPP press line contracts awarded * * *.’” Mem. MAN Roland and 
Koenig & Bauer-Albert Support Mot. J. Agency R. (“Cumulation Brief”) 
at 8 (emphasis in the original)(quoting Views of the Commission, List 2, 
Doc. 429M (“Views”) at 36). Therefore, Plaintiffs argue, the decision to 
cumulate was inappropriate, because “[t]here was no competition be- 
tween German and Japanese producers at the final bidding stage during 
the entire period of investigation.” Cumulation Brief at 12. 

However, the ITC’s decision to cumulate German and Japanese im- 
ports was based on a variety of considerations. Specifically, in evaluating 
whether imports from different countries compete with each other and 
with the domestic like product, the ITC relies on a four-factor test. The 
four factors are as follows: 


(1) the degree of fungibility between the imports from different 
countries and between imports and the domestic like product, in- 
cluding consideration of specific customer requirements and other 
quality related questions; 

(2) the presence of sales or offers to sell in the same geographical 
markets of imports from different countries and the domestic like 
product; 

(3) the existence of common or similar channels of distribution 


for imports from different countries and the domestic like product; 
and 


(4) whether the imports are simultaneously present in the mar- 
ket. 


Views at 32. See Wieland Werke, 13 CIT at 563, 718 F. Supp. at 52; Fundi- 
cao Tupy S.A. v. United States, 12 CIT 6, 10-11, 678 F. Supp. 898, 902 
(1988), aff'd, 859 F. 2d 915 (Fed. Cir. 1988). “While no single factor is de- 
terminative, and the list of factors is not exclusive, these factors are in- 
tended to provide the Commission with a framework for determining 
whether the imports compete * * *.” Views at 32 (citing Wieland Werke, 
13 CIT at 563, 718 F Supp. at 52). Plaintiffs do not directly challenge the 
ITC’s four-factor test. 

Evaluating the four factors, the Commission observed that, “during 
the period of investigation, subject imports from Germany and Japan 
* * * were generally sold in similar channels of trade since the large ma- 
jority of German and Japanese subject imports * * * was sold directly by 
the manufacturer of the merchandise to the customer.” Views at 33-34. 
As evidence for this assertion, the ITC cites the Staff Report in Large 
Newspaper Printing Presses and Components Thereof, Whether As- 
sembled or Unassembled, From Germany and Japan, Inv. Nos. 
731-TA-736 & 737 (Final), List 2, Doc. 311M (Aug. 7, 1996) (“Staff Re- 
port”) at I-15 (“LNPPs and additions are sold directly to the end user 


* * +e 


3 For citation purposes, “List 1, Doc. ” denotes the document number assigned in the Public Administrative 
Index filed in this action by the Commission while “List 2, Doc ” denotes the document number assigned the Con- 
fidential Administrative Record Index. 
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+ 


to the simultaneous presence of the imports in the mar- 

1, “we examined the extent of simultaneous presence 

mports from Germany and Japan in terms of both sales and 

1] as well as actual imports entering the United States, 

the biddi ng process is the point at which head-to-head competi- 

Views at 34. 1 ‘he ITC found that subject importers were ac- 

g for sales of press lines and additions in every year of the 

ed. Id. Ase ee the ITC cites the Staff Report at V-11 

28 to v 2. The cited pages contain tables and text de- 

tic | NPP alice during the period of investigation. These 

emonstrate that even if German and Japanese manufac- 

not competing against each other at the final bid stage for 

,as Plaintiffs claim, producers from both countries were ac- 

ig for sales of press lines and additions during the period ex- 

rthermore, “subject merchandise entered the United States 

n both Germany and Japan in 1991, 1994 and 1995.” Id. This state- 

ment is supported by a table in the staff report listing U.S. imports of 
LNPPs for 1991-95. See Staff Report at IV-4, Table IV-3 

W ith regard to the “presence of sales or offers to sell in the same geo- 

graphical markets,” the ITC found that “the record evidence indicates 

that German, Japanese and domestic producers are not limited by geo- 

graphic boundaries with respect to their submission of bids and are 

therefore able to—and do—submit bids on LNPP projects throughout 

the nation. Views at 34-35. This statement also is borne out by the staff 

report. See Staff Report at V-28 to V-62. 


pect 


t 
Finally, considering the remaining factor, the degree of fungibility of 
imports from different countries, the Commission said, 


in anumber of cases, * * * RFQs [requests for quotations] were sent 
to domestic and German and Japanese LNPP producers, and initial 
bids, which are themselves detailed descriptions of the products be- 
ing offered, were often submitted by these producers. The fact that 
purcl hasers solicited detailed initial bids from both German and 
Japanese producers * * * indicates to us that purchasers perceived 
a reasonable degree of fungibility among various producers’ presses 


Views at 35-36. 

In response, the Plaintiffs argue that the German and Japanese 
manufacturers did not compete at the final bid stage, and therefore, can- 
not be considered to have been in competition at all. Implicit in Plain- 
tiffs’ argument is the view that only “direct competition” may be 
considered by the ITC in making a cumulation determination. See Cu- 
mulation Brief at 12 (arguing that certain sales did not involve “direct 
competition” between German and Japanese producers and therefore 
should not be included in the ITC’s cumulation analysis). Plaintiffs im- 
ply that the Commission’s four-factor analysis was largely irrelevant be- 


cause the presses can only be considered to be in competition at the final 
bid stage. 
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Plaintiffs explain their reasoning as follows: “newspapers explore 
their options very carefully [prior to purchasing a new press] * * *. Pur- 
chasers often request initial bids from various producers as part of an 
‘education or information-gathering’ process in order to determine the 
options available in the marketplace.” Cumulation Brief at 7. After re- 
viewing the initial bids, the purchaser will exclude certain producers 
“‘due to their perceived inability to satisfy technological or other cus- 
tomer requirements.’” Jd. at 8 (quoting Views at 21). Once the purchas- 
er has chosen the producer or producers it believes are capable of 
meeting its requirements, the newspaper “seeks final bids and engages 
in detailed negotiations with the producer or producers * * *.” Td. It is 
only at the final bidding stage, Plaintiffs argue, “that presses offered are 
comparable and can be reasonably considered in competition with one 
other.” Id. 

However, the ITC maintains that, 


we do not interpret the differences in technology offered by differ- 
ent producers to be, in and of themselves, sufficient to warrant a 
conclusion that no reasonable overlap of competition exists * * * a 
particular purchaser’s ultimate preference for one producer’s press 
over another’s due to technology or quality differences does not 
mean that those presses do not compete with each other. 

Views at 37. 

The Court agrees with the Commission. “[C]umulation does not re- 
quire two products to be highly fungible. Rather, to support a decision to 
cumulate, the Commission need only find a ‘reasonable overlap’ of com- 
petition * * *.” BIC Corp. v. United States,21 CIT __—_,_—s_—s, 94 F 
Supp. 391, 400 (1997). Furthermore, the Court finds that this case is 
similar to Granges Metallverken AB v. United States, 13 CIT 471, 716 F. 
Supp. 17 (1989). In that case, the ITC stated that “although a custom 
product delivered to the customer may be unique, there is competition 
in [the] industry because other producers also sought to sell that same 
merchandise to the same customer * * *.” 13 CIT at 475, 716 F Supp. at 
21. The court agreed: 


[a]lthough quality appeared to be a major factor in purchaser’s deci- 
sions, price was also a major factor. It is not unreasonable for the 
Commission to find that domestic purchasers prefer to purchase 
higher quality goods that are available at a cheaper price than do- 
mestic goods or other imports perceived to be inferior. “Competi- 
tion” consists of rivalry in the marketplace, where goods will be 
bought from those who, in view of buyers, provide “the most for the 
money.” 


Id. at 476-77, 716 F. Supp. at 22 (citing J.P Friedman, Dictionary of 
Business Terms 109 (1987)). In this case, the ITC found that “[a]ll pro- 
ducers produce and offer offset LNPPs and have developed (or are in the 
process of developing) keyless inking technologies * * *.” Views at 37. 
Thus, the Commission’s determination that producers could be consid- 
ered to be in competition with each other based on competition at the 
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initial stages of bidding, even if they did not compete at the final bid 
stage, was supported by substantial evidence. 

In addition to its four-factor analysis, the Commission also argued 
that “there was a significant degree of head-to-head competition be- 
tween subject imports from Germany and Japan at [the final bid] stage 
as well, * * *.” Views at 36. Specifically, the Commission found that Ger- 
man and Japanese producers competed at the final bid stage for a small 
number of LNPP press line sales with a total final contract value in ex- 
cess of $125 million. Jd. n.181. As support for this finding, the Commis- 
sion cites Table V-1 in the staff report, captioned, “[flinal-bid price 
information by bidding firm and purchaser * * *.” Staff Report at V-11 
to V-13. However, the term “final-bid price” in the caption to the table is 
ambiguous. It could mean, as the government argues, bids submitted at 
the final bid stage, or it could simply mean the final bid submitted by the 
producer in question. Based on other evidence contained in the record, 
the latter definition seems more likely. 

For example, for the sale by MHI to the Washington Post, one of the 
sales relied on by the Commission, the table lists final bids submitted by 
Goss, TKS, and KBA. /d. at V-12. However, in its description of the bid 
process, the purchaser states that one of the three competitors “fell out 
of the running early.” Staff Report, App. G at 18. The staff report states 
that one of the three “[was] not included in the final bidding.” Staff Re- 
port at V-54 n.80. Similarly, the table lists a final bid for one German 
producer. However, according to the staff report, the German producer 
also was not included in the final bidding. Jd. Thus, although the Court 
agrees that the German producer was in competition for the sale, the ev- 
idence indicates that the producer was eliminated before the final bid 
stage. 

Another of the sales relied on by the ITC was the sale by MAN Roland 
to the Wilkes-Barre Leader. As with the Washington Post sale, Table V-1 
lists final bids from both Japanese and German manufacturers for that 
sale. Staff Report at V-12. However, the staff report indicates that prior 
to the final bid stage, the newspaper narrowed its consideration to two 
of the competitors. Staff Report at V—54. 

The remaining sales relied on by the ITC for its findings regarding 
competition at the final bid stage comprise less than five percent of total 
contract value during the period of investigation. Staff Report at V-11- 
V-13. 

At oral argument, government’s counsel explained that table VI-1 in- 
cludes not “final bids” but bids submitted at the “final stage” defined as 
all bidding after the initial bids were submitted. Regardless of the cor- 
rect definition of “final-bid price,” the Court finds that the Commis- 
sion’s findings regarding competition at the final bid stage constituted a 
relatively insignificant part of the Commission’s findings overall. 

The Commission’s cumulation decision was premised on the four fac- 
tors set out above. Based on the Commission’s evaluation of those fac- 
tors, the Court finds that the Commission had substantial evidence 
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supporting its determination that a reasonable overlap of competition 
existed between the German and Japanese manufacturers. 


II. THE ITC’s THREAT DETERMINATION 
A. THE ITC’s CONSIDERATION OF ECONOMIC FACTORS 
In determining whether an industry in the United States is threat- 
ened with material injury by reason of imports, (or sales for importa- 
tion) of the subject merchandise, the ITC is required to consider, 
“among other relevant economic factors,” the following nine factors: 


(I) if a countervailable subsidy is involved, such information as 
may be presented to it by the administering authority as to the na- 
ture of the subsidy * * *. 

(II) any existing unused production capacity or imminent, sub- 
stantial increase in production capacity in the exporting country in- 
dicating the likelihood of substantially increased imports of the 
subject merchandise into the United States, taking into account the 
availability of other export markets to absorb any additional ex- 
ports, 

(III) a significant rate of increase of the volume or market pene- 
tration of imports of the subject merchandise indicating the likeli- 
hood of substantially increased imports, 

(IV) whether imports of the subject merchandise are entering at 
prices that are likely to have a significant depressing or suppressing 
effect on domestic prices, and are likely to increase demand for fur- 
ther imports, 

(V) inventories of the subject merchandise, 

(VI) the potential for product-shifting if production facilities in 
the foreign country, which can be used to produce the subject mer- 
chandise, are currently being used to produce other products, 

(VII) in any investigation under this title which involves imports 
of both a raw agricultural product * * * and any product processed 
from such raw agricultural product * * * 

(VIII) the actual and potential negative effects on the existing de- 
velopment and production efforts of the domestic industry, includ- 
ing efforts to develop a derivative or more advanced version of the 
domestic like product, and 

(IX) any other demonstrable adverse trends that indicate the 
probability that there is likely to be material injury by reason of im- 
ports (or sale for importation) of the subject merchandise (whether 
or not it is actually being imported at the time). 


19 US.C. § 1677(7)(F)(i).4 
Furnes, i ITC is to “consider the factors set forth [above] asa 
whole in making a determination of whether further dumped * * * im- 


ports are imminent and whether material injury by reason of imports 
would occur unless an order is issued * * *.” 19 U.S.C. § 1677(7)(F)(ii). 


4 Factor I, regarding information on subsidies, is not significant to this investigation because this case involves al- 
legations of dumping, not subsidization. Factor V, existing inventories of subject merchandise, is also relatively insig- 
nificant because LNPPs are sold on a made-to-order basis. Finally, Factor VII is not significant because this case does 
not involve any agricultural product 
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all statutory factors that are relevant to these investiga- 
never found that further imports were imminent, and never 
1 “why it was likely, or even possible, that material injury by 
reason of imports would occur unless an order was issued.” Id. at 18 (em- 
1 the original). The ITC responds that “the Commission was not 
required to incorporate in its determination language that simply 
tracked the statutory language, * * *.” Def. USITC Opp’n to Mot. J. 
Agency R. (“Defendant's Brief”) at 35-36 | citing Bando Chem. Indus., 
Ltd. v. United States, 17 CIT 798, 803 (1993), aff'd, 26 F.3d 139 (Fed. Cir. 
994): Neg gel 7Phtaihaiee Ltd. v. United States, 12 CIT 1074, 1083, 699 
F Supp 947 (1988 
While the ITC is correct, in that this court has stated the ITC need not 
use the precise language of the statute in making its determination, the 
ITC’s statements and analysis must be “sufficient for the Court to infer 
that the [Commission] “Ap i the threat to be real and imminent.” Me- 
tallverken Nedertend B.V. v. United States, 13 CIT 1013, 1036, 728 F 
Supp. 730, 747 (1989). 
The Court addresses the parties challenges according to the factors as 
considered by the Commission in making its determination. 


1. CAPACITY 


Threat factors II and VI both pertain to production capacity. In the 
underlying administrative proceeding, Plaintiffs argued that they were 
operating at nearly full capacity and therefore, “they could not make 
substantial additional sales to the United States.” Respondents’ Brief at 
25 (citing Staff Report at VII-4 to VII-6). 
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The Commission rejected this argument, explaining, “although pro- 
ducers may be operating at high capacity utilization rates, they have 
demonstrated the ability to shift significant future production to the 
United States from other export markets in the future.” Views at 51. 

Plaintiffs challenge the Commission’s decision, arguing, “[t]he ITC 
has not provided any cogent rationale why the plaintiffs would expand 
capacity and divert exports to the United States, * * *.” Respondents’ 
Brief at 26. However, Plaintiffs mischaracterize the Commission’s posi- 
tion. It is true that the Commission did not find that Plaintiffs planned 
to expand productive capacity or divert exports to the United States. 
However, it did not claim to have made such a finding. The Commission 
simply found that Plaintiffs have the ability to compete for and fill U.S. 
sales orders. See Views at 51 (“[A]lthough producers may be operating 
at high capacity utilization rates, they have demonstrated the ability to 
shift significant future production to the United States from other ex- 
port markets in the future.”). Therefore, the Commission concluded, 
Plaintiffs’ high capacity utilization figures did not preclude a threat de- 
termination. See id. at 51-52 (“[T]he existence of high capacity utiliza- 
tion rates does not necessarily indicate an inability to increase 
shipments to the U.S. market * * *.”). The Commission never argued 
that Plaintiffs’ capacity data constituted positive evidence that levels of 
subject imports would increase. The Commission treated Plaintiffs’ ca- 
pacity data as a neutral factor and appropriately attributed less weight 
to this data than to its other findings. See Views at 51 (“We place some- 
what less reliance on capacity figures in these investigations * * *.”). 

Plaintiffs also argue, “the ITC took capacity and capacity utilization 
‘off the table’ and presumed that plaintiffs could fill additional orders in 
the U.S. market despite their reported capacity limitations.” Respond- 
ents’ Brief at 26-27 n.70. However, the Commission did not merely pre- 
sume that Plaintiffs could fill additional orders, the Commission 
provided substantial evidence demonstrating that “producers are capa- 
ble of quickly increasing capacity to satisfy new sales,” Views at 51, and 
that “the capacity of the German and Japanese producers appears to 
vary in correlation with their production figures.” Jd. n.239. These 
statements are supported by capacity data in the staff report showing 
that capacity for both German and Japanese Plaintiffs fluctuated widely 
during the period of investigation. See Staff Report at VII—4 to VII-6. 

Based on these data, the Commission reasonably concluded that sub- 
ject producers’ reported capacity figures did not impose strict limits on 
their ability to increase production and sales. Thus, the ITC’s deter- 
mination that Plaintiffs’ high capacity utilization rates did not preclude 
further imports was supported by substantial evidence. 


2. HOME-COUNTRY AND THIRD-COUNTRY SALES OPPORTUNITIES 


In considering the statutory factor of “existing unused production ca- 
pacity or imminent increase in production capacity,” the ITC is required 
to take into account, “the availability of other export markets to absorb 
any additional exports * * *.” 19 U.S.C. § 1677(7)(F)@ (UD. 
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Plaintiffs argue that, “the ITC never made any finding that the 
[Plaintiffs] lack sales opportunities outside the United States or that ad- 
verse market conditions outside the U.S. market will cause them to step 
up efforts in the United States.” Respondents’ Brief at 30. Furthermore, 
Plaintiffs claim to have “introduced unrebutted evidence that demand 
for LNPPs was increasing in Asia, Eastern Europe and Latin America. 
The ITC is subject to reversal if it ignores affirmative evidence that its 
predictions of increased imports are improbable or impossible. Id. at 31 

citing Suramerica de Aleaciones Laminadas, C.A. v. United States, 44 
E3d 978, 985 (Fed. Cir. 1994)). 

In support of their claim Plaintiffs cite MHI’s Post-Hearing Brief, and 
I'KS’ Pre-Hearing Brief. Respondents’ Brief at 31. However, as the 
Commission noted, the evidence in the MHI brief pertains to printing 
presses in general rather than to sales of LNPPs. Views at 52. The evi- 
dence in TKS’ brief does show that the percentage of Japanese manufac- 
turers’ LNPP shipments going to the home market increased between 
1994 and 1995 and were projected to increase further in 1996 and 1997. 
However, the 1995 increase did not increase the percentage of ship- 
ments going to the home market to the levels seen in the years 1991 
through 1993. See TKS Pre-Hearing Brief, List 2, Doc. 50 at 49-50 (cit- 
ing Staff Report at VII-5, Table VII-2). 

Because the data provided by Plaintiffs concerning third-country 
markets was not specific to LNPPs, the Commission’s decision to attrib- 
ute less weight to that data was reasonable. Furthermore, the table re- 
lied on by TKS, showing that home market shipments had increased in 
1995, and were expected to increase further in 1996 and 1997, also 
shows that the percentage of shipments going to the United States will 
be higher in 1997 than in any year during the period of investigation and 
that the percentage of shipments going to third-country markets in 

1997 will be lower than in any year during the period of investigation. 
See Staff Report at VII-6, Table VII-3. Thus, the Commission had sub- 
stantial evidence to support its determination that the third-country 
and home-market data did not preclude a finding that exports to the 
United States could increase in the near future. 


3. INCREASED IMPORTS AND MARKET PENETRATION 

Regarding Factor III, Plaintiffs argue, “[t]he Act requires that the 
ITC shall consider, in making threat determinations, whether there has 
been a significant rate of increase of the volume or market penetration 
of imports of the subject merchandise indicating the likelihood of sub- 
stantially increased imports.’” Respondents’ Brief at 21 (emphasis in 
the original). “Although the ITC claimed to have found ‘a significant in- 
crease’ in the value of import sales in 1994 and 1995,” Plaintiffs argue, 
“it could not have found that this increase was indicative of any similar 
increase in 1996, since its staff projected that the German and Japanese 
producers would make no sales in that year, * * *.” Id. Plaintiffs rely on 
the table appearing on page IV-14, “U.S. sales of domestic product, sales 
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of imports by sources, and apparent U.S. consumption * * *” to support 
this contention. /d. at 22 n.56 (citing Staff Report at IV-14, Table IV-6). 

Plaintiffs are correct. The table does show no sales by German or Jap- 
anese producers in 1996.° However, this by itselfis not conclusive. There 
is other evidence on the record that tends to support the Commission’s 
conclusion. The record shows that the volume and market penetration 
of subject imports increased significantly in 1994 and 1995.° Staff Re- 
port at IV-14, Table IV-6. Furthermore, the Commission found that 
German and Japanese producers were competing with Goss on more 
than seventy-five percent of the sales that would be made in the twelve 
months following the final determination. Views at 50 n.232. The evi- 
dence also demonstrates that in 1996, German producers submitted 
bids on approximately two thirds of the bids pending in the market as of 
August 1, 1996. See Staff Report at VII-7, Table VII-4. Similarly, the 
Japanese producers had submitted bids on approximately half of the 
sales pending as of August 1, 1996. Id. Thus here, the Commission’s 
finding of a high number of pending contracts for which German and/or 
Japanese producers had submitted bids was supported by substantial 
evidence. 

As the Commission explained, “[b]ecause the number and value of 
sales fluctuate considerably from year to year, changes in industry per- 
formance on a year-to-year basis may be of limited utility * * *.” Views 
at 20. Thus, the Commission’s decision to attribute less weight to the 
1996 data was reasonable. 

Plaintiffs also argue that because the Washington Post sale was the 
only sale of subject merchandise in 1995, the Commission’s determina- 
tion that subject imports are increasing was unjustified. “One sale does 
not make a ‘trend,’ and it was unreasonable for the ITC to make any pre- 
dictions regarding future sales levels based on that one sale.” Respond- 
ents’ Brief at 23. 

The Court agrees with Plaintiffs that one sale “does not make a 
‘trend,’” and that it would have been unreasonable for the ITC to base 
predictions of future import levels on one sale, even one as large as the 
Washington Post sale. However, the Commission’s determination re- 
garding the likelihood of increased future imports was not based solely 
on the 1995 sales data. In fact, as noted above, the Commission acknowl- 
edged that “changes in industry performance on a year-to-year basis 
may be of limited utility.” Views at 20. 

“The Commissioners have the discretion to determine the weight to 
be given factors they consider.” Metallverken Nederland, 13 CIT at 
1018, 728 F Supp. at 735. The high number of pending contracts for 


°ln its brief to this Court, the Commission also argues that Plaintiffs have mischaracterized the table’s 1996 data. 
“These numbers are not projections made by the Commission ‘staff nor did the Commission characterize them as such 
*** [The table in question simply aggregates and reports interim 1996 sales data supplied by the domestic industry 
and the foreign producers * * *.” Defendant’s Brief at 43. However, whether the table represents projections or actual 
data, the fact is, the table indicates no sales of subject merchandise for at least part of 1996 

6 The record evidence shows that the value of contracts awarded to the subject imports increased from less than $5 
million in 1993 to more than $85 million in 1994 and in 1995. Similarly, the market share held by subject imports in- 
creased from less than two percent in 1993 to more than thirty percent in 1994 and more than forty percent in 1995. 
Staff Report at IV-14, Table IV-6. However, the value and market share of imports also fluctuated in 1991-92. Id. 
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which German and/or Japanese producers had submitted bids, together 
with the Commission’s findings regarding the subject imports’ increas- 
ing value and market share in 1994 and 1995, constitute substantial evi- 
dence that imports are likely to increase in the near future. 

Finally, Plaintiffs argue that the Commission should not have in- 
cluded MHI’s 1995 sale to the Washington Post in its analysis at all, be- 
cause the Department of Commerce did not calculate a dumping margin 
for that sale. Respondents’ Brief at 23. 

‘[I]t would be legally impermissible for the ITC to consider the Wash- 
ington Post sale to be a ‘dumped import.’” Jd. “[T]he Act requires the 
ITC to determine whether the domestic industry is materially injured or 
threatened with material injury ‘by reason of imports, or sales (or the 
likelihood of sales) for importation, of the merchandise with respect to 
which the administering authority has made an affirmative determina- 
tion ’” Td. at 26 (citing 19 U.S.C. § 1673d(b)(1)(B))(emphasis in the 
original). “[I]n the absence of a finding by [Commerce] that the mer- 
chandise sold to the Washington Post was sold at LTFV, the ITC was 
barred from considering the sale in its threat analysis.” Id. 

The relevant case law does not support Plaintiffs’ argument here. In 
Algoma Steel Corp. v. United States, for example, plaintiff, a foreign pro- 
ducer, argued that the ITC had erred in assessing the volume of subject 
imports and their impact on injury, “by failing to take account of the fact 
that some sales * * * were at fair value.” 12 CIT 518, 518, 688 F Supp. 
639, 641 (1988), aff'd, 865 F.2d 240 (1989). In that case, plaintiffs argued 
that the ITC’s actions violated the statutory requirement “that [the] 
ITC shall determine whether an industry in the United States is injured 
‘by reason of imports * * * of the merchandise with respect to which the 
administering authority has made an affirmative determination * * *.’” 
Id. at 522, 688 F Supp. at 644 (citing 19 U.S.C. § 1673d(b) (1982 & Supp. 
IV 1986)).? The court responded that “Congress opted to direct [the] 
ITC to determine if imports of a specific class of merchandise, deter- 
mined by [the] ITA [International Trade Administration] to have been 
sold at LTFV, are causing injury.” Jd. at 524, 688 F Supp. at 645. “Thus,” 
the court concluded, “the real question addressed to [the] ITC by the 
statute is what effect imports in a class of merchandise sold at LTFV 
have on the domestic industry producing the ‘like’ product.” Id. 

Plaintiffs argue that this case is unlike Algoma Steel, in that this case 
involves made-to-order items rather than “‘off-the-shelf’ merchandise.” 
Respondents’ Brief at 25 n.65. Plaintiffs cite United Eng’g & Forging v. 
United States, 15 CIT 561, 577, 779 F Supp. 1375, 1389 (1991), aff'd, 996 
F.2d 1236 (Fed. Cir. 1993), for the proposition that “custom-built prod- 
ucts may require more transaction-specific analysis.” Respondents’ 
Brief at 25 n.65. However, United Eng’g does not support Plaintiffs’ 


current dispute is governed by the 1994 version of the antidumping statute. However, the relevant language 
has not changed. See 19 U.S.C. § 1673d(b) (1994)(“The Commission shal] make a final determination of whether—(A) 
an industry in the United States—(i) is materially injured, or (ii) is threatened with material injury, * * * by reason of 
imports, or sales * * * of the merchandise with respect to which the administering authority has made an affirmative 


***” 


determination 
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position. In United Eng’g, the plaintiff argued that “given the ‘unusual 
market factors’ in the * * * industry,” i.e. that the subject merchandise 
was made-to-order, the ITC should not have included in its analysis sales 
that were excluded from the ITA’s investigation. Jd. at 577-79, 779 F. 
Supp. at 1390-91. The court disagreed, stating, “[d]issimilar facts in Al- 
goma, * * * donot render its legal analysis inapposite. The ITC ‘does not 
look behind ITA’s determination, but accepts ITA’s determination as to 
which merchandise is in the class of merchandise sold at LTFV.’” Jd. at 
579, 779 F. Supp. at 1391 (citing Algoma Steel, 12 CIT at 522, 688 F 
Supp. at 644). 

Similarly, in this case, although the ITA declined to calculate a dump- 
ing margin for the Washington Post sale, it did include the presses sold to 
the Post in the class of merchandise sold at less than fair value. See Large 
Newspaper Printing Presses and Components Thereof, Whether As- 
sembled or Unassembled, From Japan 61 Fed. Reg. 8029, 8031-32 
(Dep’t Commerce 1996) (prel. det.)(explaining that the Washington Post 
sale was excluded from the margin analysis because it was “unbuilt, un- 
shipped, and uninstalled,” at the time of the investigation, and because 
there were two other sales available for analysis). Thus, the ITC appro- 
priately considered the Post sale in its injury analysis. 


4, PRICE EFFECTS OF THE SUBJECT MERCHANDISE 
With respect to the price effects of future imports, Plaintiffs argue 
that “the proposition that imports had suppressed or depressed prices 


was contrary to the findings of the ITC’s staff.” Respondents’ Brief at 
36. Specifically, Plaintiffs argue, 
[t]he Staff Report indicates that “given a particular specification 
and level of quality, the final installed price to the customer will bea 
significant deciding factor.” * * *. However, the Staff recognizes 
that non-price factors such as technology, quality, service and com- 
patibility with existing presses are more important than price * * * 
Id. at 35 n.97 (citing Staff Report at V-6). Thus, Plaintiffs contend, 
“(t]he ITC Staff concluded only that price is determinative for a hypo- 
thetical sale, where technology, quality and other significant non-price 
factors are assumed to be the same for foreign and domestic bidders.” Jd. 
at 34-35 (citing Staff Report at V-6)(emphasis in the original). Howev- 
er, Plaintiffs read the ITC staff report too narrowly. In fact, the ITC Staff 
found that during the bid process, “the bids are expected to converge,” 
so that by the time of the final bid, “the presses offered by the different 
makers generally are reasonably similar and meet specifications.” Staff 
Report at V-7. This finding supports the Commission’s determination 
that competition during the bid process plays a significant role in deter- 
mining the sales price of the subject merchandise. 

Plaintiffs also argue that a large fraction of the bids were non-compet- 
itive and in a significant number of the competitive bids, the bid was not 
awarded to the lowest bidder. Plaintiffs maintain “(b]oth of these phe- 
nomena are inconsistent with a finding that price is the predominant 
factor driving procurement decisions.” Respondents’ Brief at 35. 
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Again, Plaintiffs mischaracterize the Commission’s findings. The 
Commission did not find that price was the predominant factor driving 
procurement decisions. In fact, the Commission stated, “[a]lthough 
price appears not to be the dominant factor in many bid situations, it is 
nevertheless often an important factor in the purchaser’s decision at the 
final stage of the bid process.” Views at 41 (emphasis added)(footnotes 
omitted). Furthermore, the Commission reasonably determined that 
the fact that bids were not awarded to the lowest bidder in all cases did 
not necessarily preclude a finding of price suppression or depression by 
subject imports. As the Commission explained, “purchasers may seek to 
negotiate more expensive equipment or additional services at the same 
price level, thereby exacting a higher value product for what appears to 
be a price similar to that quoted by a different supplier.” Views at 40. 

In addition, the Court finds, the Commission’s findings were sup- 
ported by substantial evidence. According to the Commission, the “con- 
ventional approach to pricing analysis [was] not particularly useful in 
these investigations,” due to, “the nature of the sales process and the 
relatively unique characteristics of each LNPP or addition sold,” as well 
as, “the fact that price competition occurs primarily during the exten- 
sive and highly competitive bid/negotiation process for LNPP sales 
* * * ” Views at 40. The Court agrees that because each LNPP is made to 
customer specifications, a more conventional approach, based, for ex- 
ample, on price trends over time,® would not have been useful. Thus, the 
Commission’s decision to rely on anecdotal evidence in evaluating price 
effects of the subject merchandise was reasonable. 

The ITC maintains that price is “often an important factor in the pur- 
chaser’s decision at the final stage of the bid process.” Views at 41. In 
support of this statement, the Commission notes that in almost half of 
the bids involving competition between domestic and subject merchan- 
dise, the bid was awarded to the lowest bidder.” Jd. n.202. The Court 
does not find this evidence, by itself, convincing. The majority of the 
presses sold were not sold to the lowest bidder. Furthermore, even in 
cases in which the lowest bid was chosen, purchasers appear to have 
based their final decisions on factors other than price. For example, one 
purchaser stated that it purchased a press from a foreign producer not 
because that producer offered the lowest price, but “because of its 
technology, configuration, and operating results.” Staff Report at V-48 
(citing Questionnaire submitted by the purchaser)(stating “if the price 
of both had been the same our production manager and press foreman 
would still have recommended the [imported] press.’”) Id. (quoting 
Questionnaire submitted by the purchaser, at 15). The newspaper did 
not indicate what it would have done if the imported press had been 
more expensive than the domestically produced press. Similarly, anoth- 
er purchaser stated that “after adjusting for rebates for used equipment 


8 See e.g., Floral Trade Council v. United States, 20 CIT , slip op. 96-78, at 18 (1996) (upholding the ITC’s deter- 
mination that there was no evidence of price depression, where price of domestic merchandise decreased only slightly, 
despite the fact that subject import prices fluctuated downward during the period of investigation). 
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and extra costs to be incurred by the newspaper in implementing the 
[press ultimately purchased],” the two final bids were “essentially 
equivalent.” Staff Report at V-55. Thus, the purchaser explained, 
“{iJntangible factors—particularly the perceived difference in the two 
bidders’ enthusiasm for and commitment to the press project—ulti- 
mately persuaded it to purchase the presses from the [foreign produc- 
er].” Id. (citing Purchaser’s Questionnaire response, July 20, 1995, att. 
at 2). Again, however, the purchaser did not say what it would have done 
if the foreign press had been significantly more expensive. Thus, the 
Court finds, this evidence is inconclusive regarding the importance of 
price in purchasers’ choice of a vendor. 

However, the staff report also includes two tables compiled from pur- 
chasers’ questionnaire responses. One of these tables shows that eigh- 
teen of fifty purchasers surveyed said that price was among the top three 
most important factors in choosing which vendor to use. Staff Report at 
II-13. The second table shows that forty-four of forty-eight purchasers 
considered price to be either critical, very important, or moderately im- 
portant. See Staff Report at I-14. These tables, in combination with the 
anecdotal evidence cited above, could reasonably lead to the conclusion 
that price is an important factor in purchasers’ choice of a vendor for an 
LNPP See National Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 
774, 696 F Supp. 642, 644 (1988) (“It is within the Commission’s discre- 
tion to make reasonable interpretations of the evidence * * *.”). 

In support of its finding that subject imports suppressed or depressed 
prices, the Commission also stated that “purchasers use the prices of 
competing bids to negotiate lower prices with other bidders.” Views at 
42. Therefore, the Commission explained, “price competition from the 
subject imports can have significant adverse effects on domestic produc- 
ers’ prices, even when the domestic producers actually win the sale.” Jd. 
The ITC lists two sales as examples of contracts won by Goss, on which 
Goss claims to have lost revenues due to competition from subject im- 
ports. 

In the first of the two sales, the ITC states that, “[the purchaser] indi- 
cates that prices fell during [the] bid process because of, among other 
things, degree of competition among producers * * *.” Views at 42 
n.204. For the second sale, the purchaser acknowledged using “terms 
and conditions from [German and Japanese producers] to get the best 
deal from [Goss].” Id. 

The ITC staff also found that, “[i]t is not uncommon for bidding firms 
to submit initial bids that are somewhat high. This leaves them room to 
negotiate, depending on the degree of competition in the bid process. It 
also assures that where competition is not keen the supplier does not 
‘leave money on the table.’” Staff Report at V-7. Thus, the evidence sup- 
ports the ITC’s contention that for some sales, the purchaser used com- 
peting bids to negotiate lower prices. 

Finally, the ITC staff found that profit margins on sales of domestical- 
ly produced LNPPs decreased in 1995, at the same time that the value 
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and penetration of subject imports were increasing. See Staff Report at 
VI-9, Table VI-3; see also Staff Report at IV-14, Table IV-6.9 The Com- 
mission also had evidence suggesting that the impact of the subject im- 
ports on price would tend to intensify in the imminent future. 
Specifically, the Commission found that only a small number of sales 
were likely to be awarded in the imminent future.!° “This small number 
of pending sales,” the Commission explained, “will likely result in in- 
tense competition among domestic and foreign suppliers for bid awards. 
Moreover, this intensified competition for a smaller pool of sales oppor- 
tunities increases the incentive for suppliers of LTFV imports to com- 
pete on the basis of price.”!! Views at 50. 

Finally, Plaintiffs argue, the ITC’s findings as to the price effects of 
future imports failed to consider the impact.of competition among U.S. 
producers. Respondents’ Brief at 35. “To the extent that this competi- 
tion would have caused the same price effects in the absence of subject 
imports, it was improper for the ITC to claim that the price suppression 
or depression it allegedly observed had been caused by subject imports.” 
Id 

‘[A]bsent some showing to the contrary, the Commission is presumed 


the evidence, the Commission could reasonably have concluded that 
competition among domestic producers alone could not have caused the 
price effects attributed by the ITC to the subject imports. Both the 
Plaintiffs and the Commission agree that price effects of competition, to 
the extent they exist, occur during the period of negotiation after pro- 
ducers have submitted their bids to the purchaser. According to Tables 
V-1 and V-2, in a significant number of the competitive contracts 
awarded during the period of investigation, Goss faced competition only 
from foreign producers because no other domestic producers submitted 
bids. Staff Report at V-11 to V-14. Thus, any price effects caused by 
competition in these sales could not be the result of other domestic pro- 
ducers. Thus, the Commission could reasonably conclude that at least 
part of the price effect caused by competition would not have occurred in 
the absence of the subject merchandise. 

There is competing evidence on the record that would tend to support 
Plaintiffs’ view that subject imports did not cause depression or sup- 


’ However, there are other tables that appear to indicate that profit margins were still increasing in 1995, even while 
t imports were increasing. See Staff Report at VI-3 to VI-5, Tables V1-1 & V1-2; see also Staff Report at IV 
}. Table VI-3 does indicate that profit margins peaked in 1994, and then declined in 1995, when subjec 
re increasing. Id. at VI-9, Table VI-3. At oral argument, government’s counsel explained that Table VI-3 h 
bility because it reflects sales in that year, while Tables VI-1 & VI-2 are based on the companies u 
ust d records. Thus, Tables VI-1 & VI-2 do not reflect the lag time between sales and profits of LNPPs. In 
addition, the tables should be read in light of the fact that in 1994 a number of non-competitive bids were awarded to the 


domestic industry. 
10 Plaintiffs dispute this finding, arguing that the Commission’s method for determining the number of sales pend 
x in the marketplace was inadequate. For a discussion of the Commission’s methodology see infra text pp. 34-40 
* The Commission also notes that Goss “enjoys a significant competitive advantage because of its large installed 
base of LNPPs * * *. Given this factor,” the Commission argued, “it can be expected that the subject producers will have 


an incentive to aggressively compete on price with the petitioner and other domestic producers in order to cut into that 
installed base.” Views at 50-51 
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pression of LNPP prices. For example, the evidence indicates that for 
many purchasers price is “a threshold factor that competing producers 
must meet for their initial bids to be competitive.” Views at 41. The 
threshold is set, not by the bids offered by competitors, but by the pur- 
chaser’s budgetary constraints. See id. (“Once the initial bids are sub- 
mitted and meet the purchaser’s budgetary constraints, and the bidding 
process continues, then the difference in prices tend to become a less im- 
portant factor as compared to other factors such as technology and qual- 
ity.”). Thus, even in the absence of subject merchandise, domestic 
manufacturers would not be able to charge higher prices at this stage, 
because prices are limited by the purchaser’s budget. See Floral Trade 
Council,20CIT __, slip op. 96-78, at 18 (upholding finding that sub- 
ject imports did not suppress domestic prices where the Commission 
found that domestic producers could not have raised prices even in the 
absence of LTF'V imports). 

Moreover, for many of the sales won by Goss in which Goss claims to 
have lost revenue, the purchasers do not support Goss’s claims. See, e.g. 
Staff Report at V-33 to V-34 (stating that the customer reports that it 
asked producers to lower their bids because their initial bids were not 
within its budget. Goss changed the specifications of the press it was of- 
fering in order to provide a press within the customer’s budget.); Jd. at 
v-35 to V-36 (noting that another customer reports that there was 1.0 
competition on this sale); Jd. at V-39 (stating that a third customer re- 
ports that there was no competition for this purchase. Only Goss was 
invited to bid because the paper was already using Goss printers and did 
not want to mix brands. The customer stated that Goss lowered its bid 
price during negotiations. Contrary to Goss’s assertion, neither the pur- 
chaser nor the alleged foreign importer reported that the competitor 
had bid on this sale.); Jd. at V-40 (“Although [Goss] claims lost revenue 
in this sale because of alleged competition from the alleged competitors, 
the customer did not support this assertion.”). 

Nevertheless, the totality of the evidence does not require a single 
conclusion. “It is not the Court’s function to reweigh the evidence, but 
to decide whether the Commission’s determinations are supported by 
substantial evidence.” Granges Metallverken, 13 CIT at 474, 716 F 
Supp. at 21. “[T]he possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence.” Jd. at 475, 716 F. Supp. 
at 21 (citing Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 619-20 
(1966)) (citation omitted). Here, the Court finds, substantial evidence 
supports the Commission’s conclusion that the continued participation 
of producers of merchandise sold at less than fair value in the bidding 
process is likely to suppress or depress prices in the imminent future. 

5. PENDING SALES 
In its final determination, the Commission stated that 


[the] small number of pending sales, valued * * * [at more than 
$125 million], will likely result in intense competition among do- 
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mestic and foreign suppliers for bid awards. Moreover, this intensi- 
fied competition for a smaller pool of sales opportunities increases 
the incentive for suppliers of LTFV imports to compete on the basis 
of price * * *, This smaller value of pending sales also makes it more 
likely that purchasers will continue to use the LTF'V imports to ex- 
tract price concessions from the domestic producers. 
Views at 
y asmall number 
of LNPP pointed Swill be aw ane in n the near future. Plaintiffs main- 
tain that the ITC’s finding, as well as the conclusions the Commission 
draws from this finding, are not supported by substantial evidence. Re- 
spondent’s Brief at 28. 

The Commission found “the record shows that German and Japanese 
producers are now in direct competition with domestic producers for 
bids that are now pending in the LNPP market. While there is evidence 
of * * * [fewer than twenty] currently pending sales of LNPPs and addi- 
tions, there is a varying degree of likelihood that contracts will be 
awarded on these pending sales in the [then near] future.” Views at 49. 
The Commission concluded that only one-third of these sales are likely 
to occur in the near future—the first half of 1997 or earlier. Id. 

In determining which of these pending sales were “imminent,” the 
Commission chose to rely on the expected sales dates reported in its 
questionnaire responses and confirmed by purchasers. Id. n.231. 

Plaintiffs challenge the validity of the Commission’s process for iden- 
tifying imminent purchases. Respondents’ Brief at 28. Plaintiffs argue 
that the Commission based its finding on incomplete and unreliable da- 
ta. Id. at 29. Plaintiffs also claim that the Commission did not pursue 
purchaser information on the status of a small number of pending addi- 
tions sales on which petitioner was the sole bidder. Id. at 46. 

To the extent that Plaintiffs’ argument rests on the theory that the 
ITC could have obtained more data, Plaintiffs’ argument is irrelevant. 
The question is not whether the Commission might have obtained addi- 
tional information, but whether the determination is supported by sub- 
stantial evidence on the record.!* Hannibal Indus., Inc. v. United States, 
13 CIT 202, 208, 710 F Supp. 332, 337 (1989). “Congress set no mini- 
mum standard by which to measure the thoroughness of a Commission 
investigation.” Granges Metallverken, 13 CIT at 481, 716 F Supp. at 25. 


i to conduct an adequate investigation of both quantity and future 
allenging the Commission’s investigation of j ing bids, Plain- 
3 s, 16 CIT 843, 805 F. Supp. 56, (1992), and Mitsubishi Elec. Corp. v. United 
700 F. Supp. 538 (1988), aff'd, 898 F2d 1577 (1990). Respondents’ Brief at 47. Plaintiffs’ reliance 
aced as they are inapposite 
> court found that the information gathered was “inadequate to furnish the Commission with any 
a ial indicators of injury < causation.” 16 CIT at 846, 805 F. Supp. at 
he court decided that the Commission erred in not see z data relevant to its inqui 
1059, 700 F Supp 4. Here, the ITC followed its traditional practice of jata from producers and 
importers to measure quantity and futu mand. See e.g., U.S. Steel Group v. United S , 18 CIT 1190, 12 
873 F. Supp. 673, 699 (1994), aff'd, 96 F.3d 2 (Fed. Cir. 1196). The Commission asked domestic produce rs and im 
porters to report “all bids initiated before or since January 1, 1991, for large newspaper printing presses * * r 
initial questionnaire responses. Producer’s Questionnaire, Section V.1 List 1, Doc. 205M, App. I-9. The produce rs and 
importers who filed questionnaire re sponses, represent the vast majority of sales. See Staff Report at C-3, Table C- 
showing that from 1991-95 imports from other sources were never more than five percent 





U.S. COURT OF INTERNATIONAL TRADE 


The limits on the ITC’s methodology are of a different character. As 
long as the methodology and procedures are a “reasonable means of ef- 
fectuating the statutory purpose, and there is substantial evidence in 
the record supporting the agency’s conclusions, the court will not im- 
pose its own views as to the sufficiency of the agency’s investigation or 
question the agency’s methodology.” Makita Corp. v. United States, 21 
CIT ; , 974 F Supp. 770, 787 (1997)(quoting Ceramica Regio- 
montana, S.A. v. United States, 10 CIT 399, 404-05, 636 F. Supp. 961, 
966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 1987)). 

The Commission’s determination here relied on information from 
producers, importers and purchasers. The Commission issued several 
questionnaires requesting data relating to sales pending in the market 
place.!* Specifically, the Commission asked the domestic producers and 
the German and Japanese importers to report all LNPP bid solicitations 
that were then pending in the market place and requested them to sub- 
mit detailed information describing the status of the bidding process for 
these bids.'4 Similarly, in its purchaser questionnaire, the Commission 
asked purchasers to report detailed bid information for sales that had 
been finalized during the period and for bids that were then pending.!® 

Subsequently, the Commission staff conducted an investigation to de- 
termine how many of the bids pending in the market were to be awarded 
imminently. As the basis for this investigation, the staff obtained infor- 
mation for the sales that the various producers had identified as being 
pending in the market. In the case of almost two-thirds of these bids, in- 
formation was obtained directly from the purchasers as to the status 
and the imminence of the sale.!* For almost half of these sales, the pur- 
chaser stated that the sale would be awarded before July 1997; for the 
other sales, the purchaser indicated that the sale was not imminent.!” 
Furthermore, for ten of the sales, the staff obtained a detailed descrip- 
tion of the status of the bid process and the nature of the bids offered 
from the purchaser.'® For the remaining sales, the Commission staff did 


13 Tn fact, this approach was approved by counsel for Plaintiffs. In a M 


MHI’s counsel stated as to future demand that this inquiry could be satis ? 
rs.” List 1, Doc. 376.080B at 1 (Memorandum to File from Neal Reynolds Re: Meeting with 
1996 
14 See e.g., List 2, Doc. 102.283xI, Section III naire: KBA Motter Corp 
questing importers to report full bid n 1 
Producer’s Questionnaire: Rockwell G 
le st 1, Doc. 205M at 3-8 (E 
ses or pending sol 
t VII-8 t oVil 14 


List 2 


s’ assertion that the ITC assumed “withou 
imminent, RB ndent r Jef 45, the record shows otherwise. See ic 
rector of Prod > tl 
ment” and that “i 
ve Director 
set presses, but that he had “ no id v 
1996 tele phone i view Ww Ps oduction Manager of a third newspa oe 
chase of LNPP’s” by the pape July ¢ 996 telephone inte WV } 
stating that “his newspaper is fz amily- owned and that they were in a posit on to wait 5 to 6 years i 
away’ money to buy LNPPs”); and (July 26, 1996 response to written 
the paper “was in tl pre-RFP stage of LNPP considerations” but “that 
determined 
18 Staff Report at VII-3 & VII-7 to VII-14. For these sales, the C 


ommission staff also obtained an 
mation on the sales obtained from the producers and importers. Id 
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not obtain information on the status of the sale directly from the pur- 
chaser but was able to obtain and report detailed information on the sta- 
tus of the sales and competition on the sale from producer and importer 
questionnaires. Staff Report at VII-7, Table VII-4. 

Based on this information, the Commission concluded that one-third 
of these pending sales were more likely to occur in the near future than 
other pending sales. Views at 49 n.23 

Plaintiffs argue that the Commission’s finding is contradicted by 
marketing data presented by them and the petitioner, showing a large 
number of orders, with a total value of more than $500 million to be 
awarded in the near future. Respondents’ Brief at 28. Plaintiffs misun- 
derstand the nature of the Commission’s threat analysis. 

The Commission is required to assess whether imports are imminent 
and material injury would occur in the absence of an order. Because it 
takes years to complete the bid process, the Commission appropriately 
concluded that only pending bids, particularly those in which an award 
was imminent, were relevant to its threat analysis. 

Furthermore, the Commission’s decision to include among imminent 
sales only the pending sales that purchasers confirmed were imminent 
was reasonable. The Commission has the discretion to assess the proba- 
tive nature of the evidence obtained in its investigation and to deter- 
mine whether to discount the evidence or to rely on it. General Motors 
Corp. v. United States, 17 CIT 697, 703, 827 F. Supp. 774, 781 (1993). 
Here, the Commission declined to rely on producer estimates of sales 
dates when it could not obtain confirmations from the purchasers. See 
e.g., U.S. Steel Group, 18 CIT at 1217-18, 873 F. Supp. at 698-99 (affirm- 
ing Commission’s reliance on lost sales data for which only complete 
data was obtained). 

The Court finds that the Commission’s findings regarding the small 
number of imminent sales, in combination with the Commission’s price 
analysis evidence cited above, could reasonably lead to the conclusion 
that the presence of the LTFV imports in the bidding process will likely 
result in price suppression and depression. See National Ass’n of Mirror 
Mfrs., 12 CIT at 774, 696 F. Supp. at 644 (“It is within the Commission’s 
discretion to make reasonable interpretations of the evidence * * *.”) 

Pla «tiffs are correct that the Commission staff did not pursue pur- 
chaser information on the status of the small number of pending addi- 
tions sales on which petitioner was the sole bidder. However, this by 
itself is not conclusive. There is other evidence on the record that sup- 
ports the Commission’s conclusion that the subject producers would ag- 
gressively compete on other pending sales in the market. The 
Commission found that, of the imminent bids, the Japanese producers 
are directly competing with the domestic producers on more than seven- 
ty-five percent, which have an aggregate minimum Japanese bid value 
of more than $75 million. Views at 50 n.232 (citing Staff Report at 
VII-7). The German producers have submitted bids in competition with 
the domestic producers on more than seventy-five percent of the immi- 
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nent sales, with an aggregate minimum German bid value of more than 
$80 million. 

Thus, the Court finds the Commission’s investigation was adequate 
to support its finding that the number of imminent sales was small, and 
that there is substantial evidence supporting the Commission’s deter- 
mination that, as a result, unfair imports would compete for those sales 
and may tend to suppress prices. 


6. RESEARCH AND DEVELOPMENT 

Plaintiffs argue that the Commission’s findings with respect to the 
impact of subject imports on domestic producers’ research and develop- 
ment (R&D) activities were not supported by the evidence. Respond- 
ents’ Brief at 38. Specifically, Plaintiffs assert “[b]ased on the ITC’s own 
findings, subject imports were present at what the ITC described as ‘a 
significant level’ throughout the POI * * *. Yet, that did not prevent 
Goss from spending a relatively constant amount annually on research 
and development, or from increasing its R&D spending in years that im- 
ports increased * * *.” Jd. at 37. Furthermore, Plaintiffs argue that the 
ITC’s tables show that Goss’s sales increased significantly from 1994 to 
1995, while its R&D expenditures decreased during the same period. Id. 
at 38. 

The Commission found, “there is a relatively direct correlation be- 
tween a producer’s research and development expenditures and its sales 
revenues.” Views at 51. The Commission concluded, “the continued sig- 
nificant presence of the subject imports in the market will significantly 
hamper the industry’s ability to develop the advanced technologies nec- 
essary to stay competitive in this market.” Jd. (footnotes omitted). 

The Commission based its finding in part on the testimony of wit- 
nesses for the petitioner noting that the petitioner’s ability to commit 
capital to R&D was directly linked to sales revenues. List 1, Doc. 285 at 
62-65 (Transcript of Hearing, July 7, 1996). Consistent with this testi- 
mony, the other evidence before the Commission shows that annual ex- 
penditures on R&D fluctuated in the same direction as annual sales 
revenues for 1991-95 each year during the period of investigation. See 
Staff Report at VI-4 to VI-5 & VI-23; Cf Table VI-12 with Table VI-2. 

Plaintiffs’ arguments appear to ignore the data regarding the indus- 
try’s R&D expenditures in 1991, which were more than double those in 
any other year of the period under investigation. Jd. In light of the indus- 
try’s R&D expenditures for 1991, it was reasonable for the Commission 
to conclude that there was a relatively direct correlation between a pro- 
ducer’s R&D expenses and its sales revenues. 

Furthermore, the Commission did not neglect the short-term data re- 
lied upon by the Plaintiffs. The Commission simply found that “changes 
in industry performance on a year-to-year basis” is of limited utility. 
Views at 20. The Commission relied on the correlation between long- 
term declines in revenue and research spending, and the inverse rela- 
tionship of these trends with the long-term increase in import 
penetration. The Commission has the discretion to make reasonable in- 
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terpretations of the evidence and to determine the overall significance 
of any particular factor in its analysis. Maine Potato Council v. United 
States, 9 CIT 293, 300, 613 F. Supp. 1237, 1244 (1985). 

Finally, Plaintiffs argue that the ITC’s determination on this issue is 
based entirely on the assumption that subject imports will continue to 
enter the U.S. market and take sales from the U.S. industry. Plaintiffs 
maintain that there is no evidence to support this assumption. Respond- 
ents’ Brief at 38. 

However, as noted earlier, the Commission made specific findings re- 
garding the value of the subject imports present in the domestic market 
during the period of investigation and the participation of subject pro- 
ducers in the bidding process for future sales indicating a likelihood of 
increased imports in the imminent future. See supra pp. 19-20. Accord- 


ingly, the Commission’s analysis appropriately focused on an assess- 
ment of the future impact of the subject imports on the industry’s R&D 
expenditures. Because the sales lost to subject imports began to affect 
the financials of the industry in 1996 and 1997, the Commission reason- 
ably concluded that the industry’s ability to commit money to R&D ef- 
forts would be adversely impacted. 


7. THE COMMISSION’S VULNERABILITY FINDING 

Plaintiffs argue that the Commission substituted a finding that the 
domestic industry was vulnerable for an analysis of the appropriate 
threat criteria. Respondents’ Brief at 39, 43. 

While the ITC did state that, “[i]n these investigations, the vulnera- 
bility of the domestic industry is an important factor in our consider- 
ation of the threat of material injury from subject imports,” Views at 48, 
the Commission did not substitute its finding of vulnerability for consid- 
eration of the statutory criteria. As summarized above, the ITC consid- 
ered each of the statutory criteria relevant to this proceeding. 

Furthermore, the ITC’s consideration of the current state of the do- 
mestic industry was appropriate and relevant to this proceeding. Cala- 
brian Corp. v. United States, 16 CIT 342, 353, 794 F Supp. 377, 387 
(1992) (“Although the statute specifies certain factors that the Commis- 
sion must consider in its threat analysis, the Commission may consider 
‘other relevant economic factors.’ * * *. The present relative health of 
an industry is an important indicator as to the imminence of material 
injury.”); see also Bando Chem., 17 CIT at 804 (1993) (affirming ITC 
finding of threat of material injury where the Commission first consid- 
ered the vulnerability of the domestic industry). 

Plaintiffs also argue that “(t]he ITC’s ‘[flinding’ that Goss’s 
[iJnstalled [b]ase in the United States [m]akes it /m/Jore [v]ulnerable to 
[mJaterial [i]njury [d]efies [c]lommon [s]Jense * * *.” Respondents’ Brief 
at 32 (emphasis in the original). However, Plaintiffs misrepresent the 
Commission’s findings. The Commission found that subject producers 
would have an incentive to compete aggressively on price with domestic 
producers, and particularly with Goss, due to Goss’s “significant com- 
petitive advantage because of its large installed base of LNPPs, * * *.” 
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Views at 50. The Commission did not find, as Plaintiffs maintain, that 
“Goss’s competitive advantage from its installed base is a source of 
weakness that makes it more vulnerable rather than less vulnerable to 
injury * * *.” Respondents’ Brief at 32 (emphasis in the original). The 
Commission stated only that Goss’s advantage would lead subject im- 
porters to compete more aggressively in order to reduce that advantage. 
Thus, Goss’s installed base was considered to be a factor in the Commis- 
sion’s analysis of price suppression, not in the Commission’s vulnerabil- 
ity finding. 

Finally, Plaintiffs argue, “the ITC cited absolutely no evidence for its 
conclusion that the industry’s financial condition was likely to deterio- 
rate quickly.” Respondents’ Brief at 39. Moreover, Plaintiffs argue, “nei- 
ther the ITC’s decision nor its staff report contain any financial analysis 
showing that imports from the countries under investigation would be 
the cause of the projected financial harm to the petitioner or the other 
U.S. producers.” Jd. (emphasis in the original). 

However, the Commission based its finding in part, on the fact that 
the value of contracts awarded to the domestic industry and its share of 
the market in terms of sales awarded declined significantly during 1994 
and 1995, primarily due to the competition from the subject imports. !9 
This court has previously upheld a Commission’s finding of loss of mar- 
ket as proof that subject imports contributed to rendering the domestic 
industry vulnerable. See Mitsubishi Materials Corp. v. United States, 20 
CIT _,__, 918 F. Supp. 422, 426 (1996)(upholding Commission’s 
finding that “domestic producers were vulnerable to future imports be- 
cause they had been deprived of the opportunity to expand capacity due 
to loss of market share in the Southern California market”). 

Plaintiffs concede that the financial consequences of any LNPP sale 
are spread out over the life of the contract delivery period. Respondents’ 
Brief at 7 (citing Views at 23). Consequently, the full revenue impact of 
sales (or lost sales) will not show up in a producer’s financial results for 
up to two or more years. Therefore, the Commission reasonably con- 
cluded that the adverse effects of the lost sales had not been fully re- 
flected in the current financial condition of the industry, but that such 
effects would appear in the near future. 

Furthermore, the Commission also noted that the domestic produc- 
ers had projected a significant decline in order backlogs during the latter 
part of 1996. Views at 49. In addition, the petitioner had reported a gap 
in the production schedule for late 1996 and 1997, partly as a result of 
the decline in sales in 1996 and 1997. Jd. Based on the whole record, the 
Court finds that the Commission’s vulnerability analysis was supported 
by substantial evidence. 


19 The Commission notes the record evidence shows that the value of contracts awarded to the domestic industry 
dropped from almost $250 million in 1993 to less than $170 million in 1994 and to less than $150 million in 1995, Views 
at 25 n.129, while its market share declined from more than ninety-five percent in 1993 to less than sixty-five percent in 
1994 and less than sixty percent in 1995. Id. at 26, n.131. Furthermore, based on the data in the record, the Commission 
projected that the value of contracts awarded to domestic producers would drop to between fourteen and fifteen million 
in full year 1996. Id. at 25 n.129 (citing Staff Report at IV-14, Table IV-6 
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8. THE IMPACT OF POSSIBLE CHANGES IN THE ITA’s DUMPING MARGINS 

Plaintiffs also argue that the magnitude of the dumping margins cal- 
culated by the ITA heavily influenced the ITC’s determination. Plain- 
tiffs have appealed the ITA’s determinations in separate cases before 
this Court. Therefore, Plaintiffs maintain if the ITA changes the dump- 
ing margins announced for Plaintiffs as a result of appeal, “the Court 
should order the ITC to reconsider its determination to account for 
those changes, and to correct the other errors in its evaluation of the 
dumping margins.” Respondents’ Brief at 54. To the extent that Plain- 
tiffs’ argument rests on the theory that a subsequent change in margins 
in and of itself provides an adequate basis for remand to the Commis- 
sion, Plaintiffs’ argument is flawed. 

The antidumping statute directs the Commission to consider the 
“magnitude of the margin of dumping” in its injury analysis in any anti- 
dumping proceeding. 19 U.S.C. § 1677(7)(C)(ii)(V). Specifically, the 
statute defines the “magnitude of the margin of dumping” in a final in- 
jury determination as the margin “most recently published by [the ITA] 
prior to the closing of the Commission’s official record.” 19 U.S.C. § 
1677(35)(C)(ii). 

The statute does not contemplate that a change in margins provides 
an automatic basis for remand to the Commission. In fact, the State- 
ment of Administrative Action accompanying the Uruguay Round 
Agreements Act recognizes that “[t]he finality of injury determinativns 
would be seriously compromised if the Commission was required to 


amend or revisit its determination each time the administering author- 
ity modified its dumping margin.”2° H.R. Doc. No. 103-316, 103d Cong., 
2d Sess. (1994) reprinted in Uruguay Round Agreements Act, Legisla- 
tive History, Vol. VI, at 850 (“SAA”). Therefore, a subsequent change in 
margins does not automatically mandate a remand to the Commission 
by this Court.! 


B. THREAT OF MATERIAL INJURY BY REASON OF LTF'V IMPoRTS 

Due to the predictive nature of a threat of material injury determina- 
tion, the ITC must use special care in making such a determination to 
avoid speculation or conjecture. See id. at 811. The ITC must make spe- 
cific findings in support of its determination. Matsushita Elec. Indus. 
Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 F2d 927, 933 (Fed. Cir. 
1984)(citations omitted); see 19 U.S.C. § 1677(F)(ii) (“a determination 
[of athreat of material injury] may not be made on the basis of mere con- 
jecture or supposition.”). The Commission’s findings must establish 
that the threat is imminent and caused by the subject imports. 19 U.S.C. 


“U The Statement of Administrative Action represents “an authoritative expression by the Administration concern 
views regarding the interpretation and application of the Uruguay Round agreements * * *.” H.R. Doc. No 
, at 656 (1994). “[I]t is the expectation of the Congress that future Administrations will observe and apply the 
interpretations and commitments set out in this Statement.” Jd. (quoted in Delverde, SrL v. United States,21CIT____ 
989 F. Supp. 218, 229-30 n.18'(1997)) 


9) 1 . 1 ~ 1 

«* Presumably, the Commission does retain the discretion to review a significant change in the margin and such a 
review may be subject to judicial review. In addition, ifthe margins change, Plaintiffs may be able to request a review by 
the Commission of its injury determination based on changed circumstances under section 1675(b). See 19 U.S.C 


§ 
1675(b 


§ 
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§ 1677(7)(F) (ii). “Evidence of de minimis (e.g., minimal or tangential) 
causation of injury does not reach the causation level required under the 
statute.” Gerald Metals, 132 F.3d at 720. 

Plaintiffs argue the Commissions finding of a threat of material inju- 
ry was unlawful. “At most the ITC’s decision identified a possibility of 
future harm that would have existed whether or not an antidumping 
duty order was issued, simply as a result of past sales that would not 
have been affected by the issuance of antidumping orders.” Respond- 
ents’ Brief at 18. Therefore, Plaintiffs claim that the ITC failed to make 
the determinations required by the antidumping statue in order to find 
a threat of material injury. 

At oral argument, Plaintiffs maintained that the two-year delay in the 
financial effect of increased subject imports on the domestic industry, 
necessarily prevents the Commission from finding that a threat of mate- 
rial injury is imminent. In addition, counsel argued that the effects of 
past LTFV imports cannot legally form the basis for the determination 
that a threat of injury exists because such a finding requires a deter- 
mination that the threat is from imports which will occur unless an or- 
der is issued. See 19 U.S.C. § 1677(7)(F)(ii). 

Government’s counsel however, noted that the statute specifically 
provides for a determination of material injury by reason of “sales for 
importation.” See 19 U.S.C.1677(7)(F)(i). It is precisely the lost sales ex- 
perienced in 1994 and 1995, the Government argued, that subsequently 
rendered the domestic industry vulnerable. The vulnerability of the in- 
dustry in combination with the adverse trends of increased subject im- 
ports and the small number of pending sales created the threat of 
material injury. 

The Court cannot accept Plaintiffs’ reading of the statute. Here, after 
assessing all the relevant economic factors, the ITC completed a thor- 
ough analysis of the whole record. On this basis, the Commission rea- 
sonably concluded that the industry in the United States producing 
LNPP’s is threatened with material injury by reason of imports from 
Germany and Japan that are sold at less than fair value. 

The Commission evaluated all the relevant statutory threat factors as 
well as some non-statutory economic factors. With respect to capacity, 
the Commission determined that although the subject producers’ capac- 
ity utilization was high throughout the investigation period, that find- 
ing did not preclude a conclusion that further subject imports were 
imminent. The Commission also made specific findings regarding the 
value of subject imports present in the market during the period of in- 
vestigation and the participation of subject producers in the bidding 
process for future sales, indicating a likelihood of increased imports in 
the imminent future. 

With respect to the price effects of the subject merchandise, the Com- 
mission provided substantial evidence to support its conclusion that the 
participation of subject producers in the bidding process would tend to 
suppress or depress LNPP prices in the imminent future. The Commis- 
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sion also provided substantial evidence to support its conclusion that 
continued import competition will significantly hamper the industry’s 
ability to develop the advanced technologies necessary to stay competi- 
tive in the market. 

With respect to the vulnerability of the domestic industry, the Com- 
mission made specific findings regarding the decline in the industry’s 
market share in 1994-95 that might not show up in the producer’s fi- 
nancial results for two or more years””, the decline in domestic produc- 
er’s projected order backlogs during the latter part of 1996, and the 
petitioner’s reported gap in the 1996-97 production schedule. 

The Commission also rendered an analytically distinct determination 
that LTFV imports themselves are causing a threat of material injury to 
the domestic industry. The Commission found that past LTFV imports 
had rendered the domestic industry vulnerable to future subject im- 
ports. An increase in these imports was imminent, which in turn, 
threatened material injury to the domestic industry because of their 
price-suppressing effects. 

Although Plaintiffs are correct that some of the record evidence could 
lead to different conclusions, the ITC has the discretion to make reason- 
able interpretations of the evidence and to determine the overall signifi- 
cance of any particular factor in its analysis. Maine Potato Council, 9 
CIT at 300, 613 F. Supp. at 1244. !n this regard, “the court may not re- 
weigh the evidence or substitute its judgment for that of the ITC.” Das- 
tech Int’l Inc. v. United States, 21 CIT ; , 963 F Supp. 1220, 1222 
(1997); Timken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 
306 (1988); aff'd, 8 Fed. Cir. (T) 36, 894 F.2d 385 (Fed. Cir. 1990). Accord- 
ingly, the Commission’s determination is supported by substantial evi- 
dence and is otherwise in accordance with law. 


CONCLUSION 


For the foregoing reasons, the ITC’s final determination in Large 
Newspaper Printing Presses and Components Thereof; Whether As- 
sembled or Unassembled, From Germany and Japan, Inv. Nos. 
731-TA-736 & 737, USITC Pub. No. 2988 (Aug. 1996)(final det.) is sus- 
tained. 


226 g 
““ See discussion supra pp. 44-45. 
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OPINION 


POGUE, Judge: In this action, Plaintiff, AMKO International Inc., 
challenges the classification of its imported merchandise by the United 
States Customs Service (“Customs”). The parties have each moved for 
summary judgment pursuant to USCIT R. 56. The Court has jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a)(1994). 

This case involves the proper classification of two types of foot- 
wear—“PU Snow Boots” and “PU Hikers”—within heading 6402 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Upon lig- 
uidation, Customs classified Plaintiff's footwear under subheading 
6402.91.50, HTSUS, and assessed a 37.5% ad valorem duty. Plaintiff 
claims that both types of footwear are properly classified under sub- 
heading 6402.91.40, HTSUS, with a 6% ad valorem duty.! 

Neither party disputes that the Plaintiff's footwear are properly clas- 
sified under subheading 6402.91. Subheading 6402.91 covers certain 
footwear with outer soles and uppers of rubber or plastic covering the 
ankle. Subheading 6402.91, however, is further subdivided into sub- 
headings 6402.91.40 and 6402.91.50. Subheading 6402.91.40 provides 
for footwear with uppers having an external surface area that is over 
90% rubber or plastic. Subheading 6402.91.50 provides for footwear 
that is designed to protect against inclement weather. 

The parties now agree that the “hikers” are properly classifiable un- 
der HTSUS Item 6402.91.40. See Pl.’s Statement of Material Facts 


1 The provisions under consideration are as follows 
6402 Other footwear with outer soles and uppers of rubber or plastics 
6402.91 Covering the ankle 
6402.91.40 Having uppers of which over 90 percent of the external surface area (including any accessories or 
reinforcements such as those mentioned in note 4(a) to this chapter) is rubber or plastics except 
1) footwear having a foxing or a foxing-like band applied or molded at the sole and overlapping 
the upper and (2) except footwear (other than footwear having uppers which from a point 3 cm 
above the top of the outer sole are entirely of non-molded construction formed by sewing the 
parts together and having exposed on the outer surface a substantial portion of functional stitch- 
ing) designed to be worn over, or in lieu of, other footwear as protections against water, oil, grease 
or chemicals or cold or inclement weather * * * 
6402.91.50 Other 
Footwear designed to be worn over, or in lieu of, other footwear as a protection against water, 
oil, grease or chemicals or cold or inclement weather * * * 
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(“PSMF”), 16, at 2; see also Def.’s Response to PSMF (“Def.’s Resp.”), 
6, at 1. Accordingly, the Court grants summary judgment to the Plaintiff 
on this aspect of the case. Thus, only the proper classification of the 
“snow boots” remains at issue. 


UNDISPUTED FAcTs 

Plaintiff's snow boots are over-the-calf boots with rubber soles. They 
are designed to provide protection from cold or inclement weather and 
are lined with an imitation fleece “fur,” which is a textile product provid- 
ing insulation inside the entire boot for protection against cold or in- 
clement weather. PSMF, 1112, at 3. 

The part of Plaintiff’s snow boots that is above the sole is called the 
“upper.”” The uppers do not have a “foxing-like band,” PSMF, 9 10, at 3; 
Def.’s Resp., 1 10, at 2, and are made entirely of non-molded construc- 
tion with all of the functional stitching exposed. PSMF, 91 11, at 3; Def.’s 
Resp., 111. 

The external surface of the upper is encircled by a “Velcro” textile 
strap that has a Velcro fastener. PSMF, 1 13, at 4; Def.’s Resp., 113, at 2. 
In addition, some of the imitation fleece “fur” that lines the inside of the 
boot is exposed around the top of the upper.® Jd. The external surface 
area of the boot’s upper is more than 90% plastic if the calculation of the 
constituent materials of the external surface area excludes the exposed 
“fur.” PSMF, 9 17, at 5; Def.’s Resp. 117, at 2. The external surface area 
of the boot’s upper is less than 90% plastic, however, if the same calcula- 


oa ncludes the exposed “fur.” PSMF, 11 13 & 16, at 3-4; Def.’s Resp. 

5 & 16. If the external surface area of the upper of Plaintiff's snow 
saa is more than 90% plastic, the boots meet all of the criteria neces- 
sary for classification under HTSUS Item 6402.91.40 with a 6% ad valo- 
rem duty.° 


STANDARD OF REVIEW 


Rule 56 of this court permits summary judgment when “there is no 
genuine issue as to any material fact * * *.” USCIT R. 56(d); see also An- 
derson v. Liberty Lobby, Inc., 477 U.S. 242, 248, (1986); Celotex Corp. v. 
Catrett, 477 U.S. 317, 322 (1986): Glaverbel Societe Anonyme v. North- 
lake Mktg. & Supply, Inc., 45 F.3d 1550, 1560 (Fed. Cir. 1995); Mingus 


““For the purposes of the classification of footwear in this Chapter, the constituent material of the uppers must also 
be taken into account. The upper is the part of the shoe or boot above the sole * * *.” Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes (1996)(“Explanatory Notes”), at 957 


Plaintiff denies that the exposed “fur” is the result of an intentional design choice and claims that the “fur” is not 
always visible when the boot is worn. See P1.’s Response to Def.’s Statement of Material Facts as to Which There is no 
Genuine Issue to be Tried, at 4 

* Whether the exposed “fur” is included in or excluded from the external surface area of the boot’s upper, some por- 
tion of the external surface area of the upper is textile because the “Velcro” strap is textile. If only the area of the Velcro 
strap is considered, however, the textile portion of the upper is less than 10% of the “external surface area” of the upper. 

E)xcept for the textile strap encircling the upper, the Velcro fastener, and the exposed ‘fur,’” 
of the boot is entirely rubber or plastic. PSMF, 1 13, at 3-4 

° Subheading 6402.91.40 contains two exclusions. The second exclusion also contains an exemption within it. Thus, 
footwear that provides protection against cold or inclement weather is excluded from this subheading unless it is made 
of non-molded construction with the functional stitching sewing the parts together exposed. The parties agree that 


Plaintiff's footwear is so constructed as to qualify for the exemption; thus, the proper classification turns on the mea- 
surement of the external surface area of the upper. 


the external surface area 
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Constructors, Inc. v. United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 
1987). 

In considering whether material facts are in dispute, the court must 
consider the evidence in a light most favorable to the non-moving party, 
drawing all reasonable inferences in its favor, as well as all doubts over 
factual issues. See Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970); 
Anderson, 477 U.S. at 255; Mingus, 812 F.2d at 1890. Nevertheless, 
“(when a motion for summary judgment is made and supported * * * an 
adverse party may not rest upon the mere allegations or denials of the 
adverse party’s pleading, but * * * must set forth specific facts showing 
that there is a genuine issue for trial.” USCIT R. 56(f). Once it is clear 
there are no material facts in dispute, a case is proper for summary adju- 
dication. The present matter is such a case. 

Customs’ classification is before this Court for de novo review pur- 
suant to 28 U.S.C. § 2640(a) (1994). “The ultimate issue as to whether 
particular imported merchandise has been classified under an appropri- 
ate tariff provision * * * entails a two-step process: (1) ascertaining the 
proper meaning of specific terms in the tariff provision; and (2) deter- 
mining whether the merchandise at issue comes within the description 
of such terms as properly construed.” Sports Graphics, Inc. v. United 
States, 24 F3d 1390, 1391 (Fed. Cir. 1994). The first step is a question of 
law, and the second step is a question of fact. See E.M. Chem. v. United 
States, 9 Fed. Cir. (T) 33, 35, 920 F2d 910, 912 (1990); see also Bausch & 
Lomb, Inc. v. United States, 148 F.3d 13638, 1364-65 (Fed. Cir. 1998)(clar- 
ifying the two-step inquiry). 


DISCUSSION 


The Explanatory Notes to the HTSUS comment that, with certain ex- 
ceptions, Chapter 64 covers “various types of footwear (including over- 
shoes) irrespective of their shape and size, the particular use for which 
they are designed, their method of manufacture or the materials of 
which they are made.” Explanatory Notes, at 956. Heading 6402 covers 
“other footwear with outer soles and uppers of rubber or plastic.” See 
supra n.1. The Explanatory Notes elaborate: “(D) For the purposes of 
the classification of footwear in this Chapter, the constituent materia! of 
the uppers must also be taken into account.” Explanatory Notes, at 957. 

The question before the Court is whether, as claimed by the Plaintiff, 
the imported snow boots should be classified, within heading 6402 of 
Chapter 64, under subheading 6402.91.40 as “[h]aving uppers of which 
over 90 percent of the external surface area * * * is * * * plastic * * *.” 
See supra n.1 Thus, the dispositive issue in this case concerns the inter- 


6 The Explanatory Notes “provide a commentary on the scope of each heading of the Harmonized System and are 
thus useful in ascertaining the classification of merchandise under the system.” H.R. Conf. Rep. No. 576, 100th Cong., 
2d Sess. 549 (1988), reprinted in 1988 U.S.C.C.A.N. 1547, 1582. They do not constitute controlling legislative history 
but are intended to clarify the scope of the HTSUS and to offer guidance in interpreting its subheadings. See Mita Copy- 
star America v. United States, 21 F.3d 1079, 1082 (Fed. Cir. 1994) 
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pretation of HTSUS subheading 6402.91.40.’ By its terms, subheading 
6402.91.40 requires a determination of the constituent materials of the 
“external surface area” of the subject merchandise. Jd. Accordingly, the 
Court must determine whether the “fur” exposed around the top of the 
upper is to be included as a part of the external surface of the boot for the 
purposes of the 90% requirement of subheading 6402.91.40. 

To determine the proper meaning of tariff terms in the statute, the 
terms are “construed in accordance with their common and popular 
meaning, in the absence of contrary legislative intent.” E.M. Chem., 920 
F.2d at 913; see also Texaco Marine Services, Inc. v. United States, 44 F.3d 
1539, 1544 (Fed. Cir. 1994). Courts may rely upon their own under- 
standing of the term used and may consult dictionaries, scientific au- 
thorities, and other reliable sources of information. See Brookside 
Veneers, Lid. v. United States, 6 Fed. Cir. (T) 121, 125, 847 F2d 786, 789 
Fed. Cir. 1988), cert. denied, 488 U.S. 943 (1988); Nippon Kogaku 
USA), Inc. v. United States, 69 C.C.PA. 89, 92-93 (1982). 

The term “external” means “[rJelating to, existing on, or connected to 
the outside or an outer part; exterior * * * [o]f or relating chiefly to out- 
ward appearance * * *.” THE AMERICAN HERITAGE DICTIONARY OF THE EN- 
GLISH LANGUAGE 648 (8d ed. 1992). As this court explained in 
Inter-Pacific Corp. v. United States, the meaning of “exterior” is “the 
outermost covering of a particular object without regard to the function- 
ality of the covering.” 8 CIT 132, 139, 594 F Supp. 739, 743 (1984). Ac- 
cordingly, the external surface area of the boot is the outermost covering 
or side of the boot. Thus, to the extent that the Plaintiff's merchandise 
has “fur” exposed on the outer part or covering of the boot—and regard- 
less of the function of that “fur”—it must be included in the calculation 
of the external surface area of the boot. 

Note 3(a) to Chapter 64 provides that “the terms ‘rubber’ and ‘plas- 
tics’ include woven fabrics or other textile products with an external lay- 
er of rubber or plastics being visible to the naked eye * * *.” HTSUS, 
Chapter 64, Notes. It follows from this rule that with regard to a foot- 
wear upper made in part of an exposed textile product without an exter- 
nal layer of rubber or plastics, the exposed textile product will be 
measured as a part of the external surface area of the boot in determin- 
ing whether the 90 percent requirement of subheading 6402.91.40 is 
met. 

Plaintiffargues that the “fur” component of the upper, whether or not 
visible or exposed, is a ining material and that such lining should be re- 
garded as a part of the inner surface area of the merchandise rather than 
as a part of the “external surface area” of the boot. See Pl.’s Mem. Sup. 
Mot. Sum. J. (“Pl.’s Brief”) at 16-18 (emphasis provided). Therefore, 


he General Rules of Interpretation of the Harmonized Tariff Schedule provides that, “[flor legal pur- 

assification of goods in the subheadings of a heading shall be determined according to the terms of those 

adings and any related subheading notes and, mutatis mutandis, to the above rules, on the understanding that 

2adings at the same level are comparable. For the purposes of this rule, the relative section, chapter and sub- 

I notes also apply, unless the context otherwise requires.” General Rules of Interpretation of the Harmonized 

Tariff Schedule, R. 6. In turn, Rule 1 provides that “classification shall be determined according to the terms of the 
headings and any relative section or chapter notes * * *.” Id. at R. 1 
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Plaintiff claims, the “fur” should not be considered in the classification 
determination. Jd. at 19. Plaintiff relies on the declaration in the Ex- 
planatory Notes, stating that “[t]he constituent material of any lining 
has no effect on classification,” to support its argument. Jd. at 17-18 
(citing Explanatory Notes, at 957). 

Lining, however, means a “covering or coating for an inside surface.” 
THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1047 (3d 
ed. 1992)(emphasis provided). Accordingly, the part of the textile “fur” 
material that protrudes at the upper part of the Plaintiff's boot is not 
lining because it is not a covering or coating for the inside surface. More- 
over, as noted above, the meaning of “exterior” is “the outermost cover- 
ing of a particular object without regard to the functionality of the 
covering.” Inter-Pacific Corp., 8 CIT at 139, 594 F Supp. at 743 (empha- 
sis provided). Thus, contrary to the Plaintiff’s assertion, it is only the 
“fur” lining inside of the Plaintiff's boot—not the exposed “fur” on the 
outer part or external covering of the upper—that is to have no effect on 
the classification of the boot. 

Plaintiff also argues that the plain language of the “add-back” provi- 
sion of subheading 6402.91.40 precludes consideration of the “fur.” Pl.’s 
Brief at 21. The “add-back” provision provides that the “external sur- 
face area” shall include “any accessories or reinforcements such as 
those mentioned in note 4(a) to this chapter.” See supra n.1. Note 4(a) 
contains a list of exemplars for “accessories or reinforcements such as 
ankle patches, edging, ornamentation, buckles, tabs, eyelet stays or sim- 
ilar attachments.” HTSUS, Chapter 64, Notes. Plaintiffclaims that the 
“fur” that is visible or exposed on the outside of the boot is not an “at- 
tachment” because it is not ejusdem generis with the exemplars listed in 
Note 4(a). Pl.’s Brief at 22. Specifically, Plaintiff argues that because the 
“fur” is not a separate piece of material “superadded” to the boot, it can- 
not be considered an “attachment.” Jd. Rather, Plaintiff claims, the ex- 
posed “fur” is part of the “necessary construction” of the boot. Id. 

Plaintiff fails to recognize the import of the “add-back” provision of 
subheading 6402.91.40. If the drafters of the HTSUS saw fit to include 
accessories and attachments, a fortiori, they must have intended that 
materials that are part of the exterior of the boot be included in the sur- 
face area itself. In addition, the fact that the exposed “fur” is the same 
material as the lining “fur” does not prevent it from being considered to 
be a “separate piece” added to the external surface area. In actuality, 
just like the accessories referred to in the “add-back” provision, the ex- 
posed fur is attached to and sewn on the edge of the plastic outer cover- 
ing of the boot. See PSMF, Ex. 7, 125, at 5 (“the lining layer (consisting of 
the fleece and its backing) is folded over the top of the external layer and 
seamed to the plastic external surface material by sewing them togeth- 
er.”). For the purpose of determining the constituent materials of the 
“external surface area,” the “fur” could be considered to be a separate 
piece added to the outside of the boot. Thus, with regard to its relation to 
the external surface area, the exposed “fur” could be considered to be 
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the kind of attachment referred to in the exemplars in Note 4(a), which 
ure to be “added-back” in the calculation of the “external surface area.” 

Finally, Plaintiff argues that inclusion of the “fur” in the measure- 
ment of the external surface area will render that measurement unpre- 
dictable and, therefore, arbitrary and capricious. Pl.’s Brief at 23. 
Plaintiff claims that “the lining fleece which projects above the outer 
shell of the boot varies greatly in quantity.” Id. “As the samples show, a 
slight and uneven projection of the imitation fleece lining is visible when 
the boot is not on the foot * * * at least one reputable laboratory found 
lmost no fleece to be visible on a sample of the boot when the boot was 
on the foot * * *. It appears to depend on who is wearing the boot and 
whether they are wearing winter socks.” Pl.’s Reply Brief at 6. 

It is settled law, however, that the classification of the merchandise is 
based on its condition as imported. United States v. Citroen, 223 US. 
407, 414-15 (1912)(“The rule is well established that ‘in order to pro- 
duce uniformity in the imposition of duties, the dutiable classification of 
articles imported must be ascertained by an examination of the im- 
ported article itself, in the condition in which it is imported.’”). The 
Plaintiff does not challenge Customs Laboratory Methods of measure- 
ment. PSMF Ex. A, at 3-4 (Customs Laboratory Methods: Foot- 
wear)(“[C]ut the upper into pieces so that they may be laid flat * * *. 
Determine the relative areas of each of the components with a planime- 
ter, or image analyzing system * * *.”). Nor does Plaintiff claim that 
Customs Laboratory Methods do not measure the actual boot as impor- 
ted. See Pl.’s Reply Brief at 8 n.5 (“In fact, the boot is measured * * * by 
cutting the upper from the sole at its point of juncture and then splitting 
the upper up the back (on the seam in the middie) and down the front 

from the apex of the toe). These two halves are then photocopied and 
the resultant photocopies are measured with a planimeter. Thus, not 
only is the boot off the foot, but it has been cut apart and the measure- 
ments made from flat copies of the two halves of the upper.”). 

Accordingly, Plaintiff's challenge to the inclusion of that part of the 
“fur” that is on the outer covering of the boot in the calculation of the 
external surface area of its boots as imported must fail. 


a 
a 


CONCLUSION 
Plaintiff's motion for summary judgment is denied, and Defendant’s 
cross-motion for summary judgment is granted except as to the agreed- 


upon classification of the Plaintiff's “hikers.” Judgment shall be en- 
tered accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 98-161) 


PEER BEARING CO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND THE TIMKEN CO., DEFENDANT-INTERVENOR AND 
PLAINTIFF AND L & S BEARING Co, LOUYANG BEARING FACTORY. 
SHANGHAI GENERAL BEARING Co., LTD., DEFENDANT-INTERVENORS 


Consolidated Court No. 97-01-00023 
Dated December 7, 1998) 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court, having received and reviewed 
the United States Department of Commerce,| International Trade Ad- 
ministration’s (Commerce) Final Results of Redetermination Pursuant 
to Court Remand, Peer Bearing Company v. United States, Slip Op. 
98-70, May 27, 1998, Court No. 97-01-00023 (“Remand Results”) filed 
August 26, 1998, upon finding that commerce complied with the Court’s 
remand order, and no comments to the Remand Results having been re- 
ceived, hereby 

ORDERS that the Remand Results are affirmed in their entirety; and 
further 

ORDERS that, all other issues having been decided, this case is dis- 
missed. 
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